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ABSTRACT

This article discusses the family relations in international private law, legal
regulation of family relations complicated by a foreign element, conflict issues in the
field of family law, as well as the legal grounds of marriage conclusion and
annulment in international private law, marriage concluded outside the territory of
the Republic of Uzbekistan cases of confession, "lame” marriage issues. After the
researching legislation of foreign countries, normative legal documents, practical
judicial cases, are given proposals for further development of national legislation.

Key words: marital relations complicated by a foreign element, marital
relations marriage, annulment of marriage, “lame” marriage.
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AHHOTALIUA
B Oannoii  cmamwe paccmampusaromcsi  cemelHble  OMHOUIEHUS 8
MeHCOYHAPOOHOM YACMHOM Npase, Npagosoe pecyauposanue cemMeunblx OMmHOUeHUL,
OCNIOJCHEHHBIX UHOCMPAHHBIM  DJIeMEHMOM, KOJIUUOHHblE BONpOCcvl 8 cghepe
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cemMeluno20 npasa, a makdce npagosvle OCHOBAHUS 3AKIIOUEHUs U PACMOPHCEHUs.
Opaka 6 MedNCOYHAPOOHOM YACMHOM Npaese, 3aKIIOUEeHHbI Opax. 3a npeoenamu
meppumopuu Pecnybnuxku Y3bexucman ciayuau ucnogeou, ONPOCHI «XPOMO20»
opaxa. Ilocne uzyuenus 3aKoHO0amMenbCmea 3apyOexdCHblX CMpaH, HOPMAMUGHBIX
Nnpasosvix OOKYMEHMOB8, NPAKMUYECKUX CYOeOHbIX O0el 0aromcs NpeoiodceHus no
OanbHeluemy pazeumuio HAyuOHAIbHO20 3aKOHO0AmMeNbCmad.

Kntouesvie cnoea: Opaunvie OMHOWEHUS OCNONCHEHHbIE UHOCPAHHBIM
I/IeMEeHMOM, OpauHble OMHOUleHUs. OPaKa, pacmopairceHue opaka, «xpomou» oOpax.
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INTRODUCTION

When we talk about the legal basis of marriage in international private law and
its annulment, we can know that the conflict issues that regulate these relations are at
the center of our topic. Foreign citizens and stateless persons of Uzbekistan they
have the same rights and obligations as citizens of the Republic. Racial, religious
restrictions or inequality between men and women or other restrictions established by
the personal law of foreign citizens or stateless persons do not have any legal
significance in the Republic of Uzbekistan. This is in Article 234 of the Family Code
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of the Republic of Uzbekistan the situation is reflected as follows, i.e. "Foreign
citizens and stateless persons permanently residing in the Republic of Uzbekistan
enjoy equal rights and have equal obligations with Uzbek citizens in family relations
in its territory."! Marital relations are among the relations of private international law
that are regulated by means of the conflict-law method. In the Republic of
Uzbekistan, marriages involving foreign citizens or stateless persons are regulated on
the basis of the material and legal norms of the Family Law of the Republic of
Uzbekistan as a result of the impact of the territorial conflict norm. In this type of
regulation, the rules established in the personal law of a foreign citizen or a stateless
person are not taken into account. Both material and legal conditions and formal
conditions of marriage are implemented based on the rules established in the
Republic of Uzbekistan. Although not directly, the legislator indicates that the law of
the place of marriage must be applied, not the personal law.

DISCUSSION AND RESULTS

Personal law of an individual (lex personalis) The personal law of an individual,
depending on the state’s affiliation with a particular legal system, is understood in
two versions:
1. Law of citizenship (lex patriae) - the legal status of a person is determined by
the legislation of the state whose citizenship this person has. This conflict of law
principle has an extraterritorial nature - the state seeks to subordinate all its citizens
to its jurisdiction, regardless of their location. The understanding of personal law as
the law of citizenship is characteristic of most continental law countries (France,
Belgium, Spain, Germany, Japan). “The legal capacity of an individual is determined
by the law of the state of which he is a citizen” (Article 5 of the Civil Code of
Greece).
2. Law of domicile (lex domicilii - law of place of residence) - the legal status of
a person is determined by the legislation of the state in whose territory the person
resides. This conflict of law principle has a territorial nature - the state subjects to its
jurisdiction all persons located on its territory, regardless of their citizenship. The
understanding of personal law as the law of domicile is characteristic mainly of
common law states (USA, UK, Iceland). “The status and capacity of an individual
are governed by the law of his domicile” (Article 3083 of the Civil Code of Quebec).
This conflict of laws link is also enshrined in the law of many continental countries

(Switzerland, Norway, Denmark). “The status and legal capacity of individuals
are determined by the law of their place of residence” (Article 13 of the Civil Code
of Mexico)?.
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In the countries belonging to the Romano-German legal system, the personal
law of an individual is considered the law of citizenship (lex patriae), while in the
countries belonging to the Anglo-Saxon legal system it is the law of the place of
residence (lex domicilii). Even in countries with the same legal system, these criteria
are formulated differently. In countries belonging to Anglo-American law (Australia,
Great Britain, New Zealand, Peru, Venezuela, Brazil, etc.), the personal law of a
person is the law of the place of residence. In addition to common features, there are
certain differences between the English and American systems. English domicile
does not refer to a connection with a place, but rather a connection of a specific right
with a sphere of action. The American doctrine of private international law arose
before the English doctrine and arose from the practice of the US courts to resolve
conflicts between the laws of different states. Furthemore, the participants in this
problematic legal relationship are considered to be persons who, in many cases, have
not yet received American citizenship, but have lost any legal ties to their country of
citizenship. Subjecting the legal status of all these persons to the local law, i.e. the
laws of the state where the immigrant resides, US courts have long tried to promote
the "law of the country of jurisdiction" (lex fori) movement. Arising due to
conflicting norms of a territorial nature inconveniences are mainly related to material
and legal conditions. For example, in Japan, the marriage age for women was set at
16. 0 The Family Code of the Republic of Uzbekistan states that the marriage age for
women is 18 years. Therefore, a citizen of the Republic of Uzbekistan who has
reached the age of 16 and is getting married in Japan has the right to get married. But
this marriage is not recognized according to the legislation of the Republic of
Uzbekistan (except in cases of emancipation). However, | would like to mention that
starting from April 1, 2022, the age of marriage for women in Japan has been set at
18 years.?

At this point, I thought it necessary to touch on the issue of “lame™ marriage. |
would like to explain this on the basis of a case.

For example, if a citizen of Russia and a citizen of Bulgaria are getting married,
the conditions specified in Articles 12-15 of the Family Code of the Russian
Federation apply to the Russian citizen, and the conditions and obstacles specified in
the Family Code of Bulgaria apply to the Bulgarian citizen, if this obstacle if the
circumstances do not conflict with the Family Law of the Russian Federation. As
noted in the brief comments to the Family Code of the Russian Federation, "...non-
application of foreign law, non-recognition or non-implementation of relevant
documents of Russian institutions in foreign jurisdictions where civil law is
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Important, "lame" marriage, i.e. one was leading to a marriage that was recognized in
one country and not recognized in another country".*

If we briefly touch on the issue of consular marriages, the Republic of
Uzbekistan guarantees legal protection and patronage of its citizens both inside and
outside its territory.> Such tasks are performed by the consular institutions of
Uzbekistan in foreign countries.® Consular institution (from Latin Consulo, which
means "discuss”, "take action", "help"™) - a consular institution that is part of the
system of foreign relations bodies of the country, is located is an organization that
implements the rights and interests of the country, its citizens and legal entities
represented by it in the territory of the country determined by agreement and in the
country where the institution is located.” The main activity of the embassies is aimed
at ensuring interstate diplomatic relations of a representative, political nature, and in
the case of interstate relations, consular institutions are directly directed at ensuring
the protection of the rights and interests of the citizens of one country in the territory
of another country. In particular, consular institutions carry out jurisdictional actions
without problems (notarial actions and registration of civil status documents) and
protect the interests of their citizens in cases of death, minors and citizens with full
legal capacity.®

Consular institutions of the Republic of Uzbekistan in their activities follow the
(1963) Vienna Convention on Consular Relations, bilateral agreements and contracts,
the (1996) Consular Charter of the Republic of Uzbekistan and the regulations and
guidelines of the Ministry of Foreign Affairs of the Republic of Uzbekistan.

Foreign marriages of citizens of the Republic of Uzbekistan can be concluded in
the competent bodies of this country, in addition to consular institutions or embassies.
Citizens of the Republic of Uzbekistan can register their marriage in a foreign
country in addition to the consular institution of the Republic of Uzbekistan located
in that country, as well as in the competent authorities of this country. The form and
material conditions of such a marriage are recognized as valid based on the
legislation of the place of marriage. Marriages with the participation of citizens of
the Republic of Uzbekistan registered in a foreign country in accordance with the
family legislation of this country in another form established in this country are
recognized in the Republic of Uzbekistan. Citizens of the Republic of Uzbekistan
who want to register their marriage at the consular institution of the Republic of
Uzbekistan located in a foreign country, if they have not reached the age of marriage
established by the family legislation of the Republic of Uzbekistan, have reached the
age of marriage according to the legislation of the country where the consular
institution is located. are considered, and if this country (Argentina, Brazil) refers the
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conditions of marriage to the law of the place of marriage, the parties have the right
to register their marriage in the competent authorities of this country, and this
marriage should be recognized as valid according to Article 235 of the Family Code
of the Republic of Uzbekistan . However, marriages concluded by the parties without
observing the conditions of monogamy, the degrees of consanguinity specified in the
law and the marriage between mentally healthy citizens established in Article 16 of
the Family Code of the Republic of Uzbekistan have no legal significance in the
territory of the Republic of Uzbekistan.

In conclusion, | can say that due to the fact that the issues of marriage in the
family law of many countries are different, it is natural that problems of conflicts
arise in cases complicated by a foreign element. To eliminate them, especially to
reduce the number of "lame" marriages, | believe that it is necessary to develop a
family code in international private law. Only then, | think, the occurrence of
problems in interstate relations will decrease.
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