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AHHOTAIUA

B cmamve ananuzupyiomcs 60npocel NpUMEHEHUs MAaKo2o UHCMUmyma
2PadtCOanCKo20 npasa, Kaxk Gopc-masxicop, npumeHsemolil OJisk 0C8000HCOeHUS. CMOPOH
0m 002080pHBIX 0053aMeNbCME 8 ClyYde UX HEUCNOJIHEeHUs UMY HeHAONeHcaujeco
ucnonueHus. Aemop uzniazaem corw NOUYUIO NO COBEPUIEHCIBOBAHUIO MEXAHUZMA
npumeHenus hopc-madxcopa no 3akonooamenvcmsy Pecnybnuxu Yzoexucman.

Knwuesvie cnosa: ¢opc-madicop, naonedxicaujee ucnonmenue 00s53amenbCcms,
obcmosmenvcmea HenpeoooaUMOll cuvl, 2PAACOAHCKO-NPABOBASL
0MEemCcmeeHHOCHb, 0CB0DONCOEHUE O OMBEEMCIMEEHHOCHb.
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ABSTRACT

The article analyzes the issues of application of such an institution of civil law
as force majeure, used to release the parties from contractual obligations in case of
their non-performance or improper performance. The author sets out his position on
improving the mechanism for applying force majeure under the legislation of the
Republic of Uzbekistan.
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BBEJAEHHE

B cucreme rpaxxaHcKkoro npasa KaTeropus «Qpopc-mMaxop» UMEET 0COOBI poJIb.
CrneuranucTel OTMEYalT, YTO OCHOBHOE MECTO B YCTAaHOBJIICEHHH JIOTOBOPHBIX
00CTOSITENBCTB € TMO3UIMU COOTBETCTBUS KPUTEPHUSM HENPEOAOTUMON  CHIIBI
OTBOJUTCS Cyaam™.

Marepuainsl cyneOHON MpakTUKKU rocynapcTB-yyacTHukoB CHI', moctynuBiive
B OKOHOMHMYECKHE CYJbl, ITOKA3bIBAIOT, UYTO IOCIEIHHUE, MPUMEHSS HOPMBbI 00ILEH
gyactu ['K PVY3, npenycmarpuBaromue OCBOOOXAEHHE OT OTBETCTBEHHOCTU IIPU
HACTYIUIEHUH OOCTOSITENIbCTB HENPEOJOJUMON CUJIBI KaK HEyCTpAaHUMbIE COOBITHS B
JAHHBIX YCIIOBHUSIX.

Cynpl npu kBanuUKaMUA OTIAEIbHBIX COOBITUH B KayeCTBE OOCTOSITEILCTB
HEIMPEOJIOIMMON  CHJIbl MPUMEHSIOT MOJIoXKeHuss ocobeHHoil wactu ['K PVY3,
PETYyIUPYIOLIE OTAENIbHbIE BHBI 00S3aTENIbCTB, MOJIOKEHUS CHEUUAIbHBIX aKTOB,
IpelyCMaTpUBAIOIME  OCBOOOXKJIEHHME OT  OTBETCTBEHHOCTH B  CBSI3U  C
OOCTOATENBCTBAMU  HENPEOJOJMMOM  CHIJIBI,  HACTYIJIEHME  OOCTOSITENILCTB
HENPEOAOIMMON CHIIBI B OTHENBHBIX chepax Tpa)TaHCKUX NPABOOTHOUICHUH U
YCTAaHOBJICHHE MX NEpEYHEld WM OMNpENeNIeHWE UX IMPU3HAKOB, a TAKXKE YCIOBHM
KOHKPETHBIX JIOTOBOPOB (OroBopKa o (popc-mMaxkope).

B TO xe BpemMs XapakTE€pHO, YTO OCHOBaHUS OCBOOOXKAECHHUS OT
OTBETCTBEHHOCTH B OTOBOpKax 0 (opc-Maxkope (B YACTHOCTH, MEpEeYEHb COOBITHIL, B
CBS3M C KOTOPBIMH MOXET BO3HUKHYTh MPENATCTBUE) CHOPMYJIUPOBAHBI B
cootBeTcTBUM ¢ mpuHIunamu OroBopku o ¢dopc-maxxkope MTIT 2003 r. Bo
BHEITHEOKOHOMMYECKUX KOHTPAKTaX ¥ MHBIX KOHTPAKTax>,

B 3akoHopatenbctBe PecnyOmuku Y30ekuctaHn kateropus (opc-maxop
nepekperiéd B 333 crateu ['K, a Takxke [locranonennem Kabunera MunuctpoB Ne
63, ot 15 deBpans 2005 romga yTBEp>KIEH TMOJIOKEHUE O MOPSIIAKE MOITBEPIKICHUS
00CTOSITENBCTB HENPEOJONUMON cuibl  ((opc-Maxop). ODTH U JIpyrue aKThl
3aKOHOJIATEIbCTBA OMPENEIAET ATy KaTErOPUIO M YCTAHABIMBAET MOPSAOK PELICHUS
BOIIPOCA O COOTBETCTBUH CUTYALlH C TpeOOBaHUSIMH (POpC Maxkopa.

[To muenuto BepxoBHoro cyna PecnyOnuku Y30ekucraH, Cyabl MU OIEHKE
OTJENBHBIX COOBITHI Kak OOCTOSITENLCTB HEMPEOJOTMMON CHIIBI MUCXOIAT U3 HOPM
['pa’kJaHCKOro KozieKca U OrOBOPKH 0 (ope-maxkope®,

! Cvuproa M.I'. ®opc-MaXopHBIE NPOLECCHI B POCCHHCKOM, 3apyOekHOM M yrojaosHoMm mnpase // JKypuan

3apy0OeKHOTO 3aKOHOAATENHCTBA U BBIsBIICHUS NpaBoHapymienus. 2014. Ne 1. C. 137.

2 SIn PamGepr . Yerseproe usnanue. [ybauxauus ICC Ne 711E.

3Tax, Ipy B3bICKAHMHM UCKA O B3bICKAHUM TIOCTOSHHOTO JI0JITa 3 [OCTABJICHHBIN TOBap, NIEHH 3a IIPOCPOUKY ILIATEXa 1

MPOIICHTaX 3a MPUOOPETEHHE UYYKUMH JCHS)KHBIMU CPEICTBAMHU IOHSTHS CYyJl, UCXOIS U3 YCIOBHS JOTOBOpa M
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B yacTHOCTH, B OJTHOM U3 €N CyJl IOCUMTAJ, YTO HEOJIArONpHUATHBIE MOTOIHbIE
YCIIOBUS, M3-32 KOTOPBIX ObUIM HAPYIIEHBI CPOKH BBIMOJHEHUS paboT, MOJMagaloT
I0J] TOHSITUE HETPEOJOJIUMON CHIIbI, TOCKOJIbKY B 3UMHUN U BECEHHUM MEPUO/IbI, B
CBS3U C HEONIAronmpusITHBIMA TIOTOJHBIMH YCJIOBHSIMHU, PaOOTBI HEOIHOKPATHO
MPUOCTAHABJIMBAIUCH MO PACHOPSIKEHUIO JIUIA, OCYIIECTBIISIONIETO TEXHUYECKUI
HAJ30p, @ COIJIACHO JOrOBOPY CTOPOHBI OMNPEICIUIN TOHATHE OOCTOSTEIHLCTB
HEMPEO0JIMMON CUJIbI HE TOJIBKO KaK 0OCTOSATEIHCTBA HEMPEOIOTUMON CHUIIbI, HO U
KaK MPEnsTCTBUA, HE 3aBUCSIINE OT KaKoU-1100 13 CTOPOH . B ipyrom jaene noBojbI
OTBETYMKA O HEBO3MOKHOCTH HCIIOJHEHHUsI 00s3aTEIhCTB MO JIOTOBOPY TEKYIIETO
pEMOHTa KpOBIM B CBSI3M C TIOTOJAHBIMH  YCIOBUSMH OBUTM  TIPU3HAHBI
HECOCTOSITENIbHBIMU, TaK KaK JOTOBOP MEX]y CTOPOHaMHU ObLT 3aKIIOYEH B 3UMHUM
Mepuoj, W, COOTBETCTBEHHO, OTBETYUK MPHU 3aKIIOUYEHUU KOHTPAKT, TOJLKEH ObLI
MPEAYCMOTPETh MOCIEICTBUS 3UMHEN MTOTOJIBI.

OBCYXJIEHUME U PE3YJIBTATBI

B cBa3u ¢ OTCYTCTBHEM B Tpa)XAaHCKO-IIPABOBBIX HOPMaxX XapaKTEPUCTHUK
«YpE3BBIYANHOCTU» M «HEOTBPATHMOCTH» CYAbl HCHOJIB3YIOT, B TOM YHCIE,
MIPaBOBbIE MO3UIMHU BBICIIUX (KACCAMOHHBIX, AMEJUISIIIUOHHBIX) CYJOB M0 JaHHOMY
BOIIPOCY, IPUHATBIE B CBA3U C PACCMOTPEHUEM KOHKPETHBIX JI€JI, PYKOBOACTBYIOTCS
pa3bsCHEHUSIMM BBICIIMX CYJEOHBIX MHCTAHUUH MO pe3yibTaraM o0000IIeHus
OTJENbHBIX KaTEropuil Jel, CBS3aHHBIX CO CIOpaMH B OTIEIbHBIX cdepax
rpa)<1aHCKUX MPABOOTHOLICHHM, MO0 CaMOCTOSITENIbHO, HA OCHOBAHUU BHYTPEHHET O
yOEXJIeHUs 1 HOPM NMPUMEHMUMOTO MPaBa, BHIBOJUTH MPU3HAKU «UPE3BBIYANHOCTHY U
«HEOTBPATUMOCTM» B PaMKax pa3pelieHusI KOHKPETHOTO CIIOpa.

B marepuanax, HanpaBieHHbIX BepxoBHbIM Cy10M, KpUTEPUU YPE3BBIYANHOCTH
U HEU30€XKHOCTH, NpU Haauuuu (YCTAHOBJICHUH) KOTOPBIX OMpPEACICHHBIC
OOCTOATENBCTBA  MPHU3HAIOTCS  OOCTOSTENICTBAMU  HEMPEOJOJUMOM  CHJIBL,
onpenenstorces nocrasosiennem llpesuanyma Bepxosaoro Cyna, NpUHATBIM B CBSI3U
C paccMOTpeHusi KoHKpeTHoro nena: «lOpuanueckas kBanupukanys o0CTOATENbCTBA
KaK HENpeoAOJMMOW CHJIbl BO3MOXHA JIMIIb MPUA OJHOBPEMEHHOM HAJIMYHUU
COBOKYITHOCTH €T0 CYIIECTBEHHBIX ITPU3HAKOB: YPE3BBIYANHOCTA U HEOTBPATUMOCTH.
ITon MCKIIFOYMTENBHOCTHIO MOHUMAETCS UCKIFOUUTENBHOCTD, BBIXOIAIIAS 32 PaMKH
«HOPMAJIBHOTO», 3aypsAIHOr0, 3KCTPAOPAWHAPHOIO [JISi OMNPEAEIICHHBIX YCIIOBHI
’KU3HU, KOTOpasi He CBA3aHa C PUCKOM JIJISl )KU3HU M HE MOXET OBITh yYTeHa HU MpHU
Kakux 00cTosATenhCTBAaX. Upe3BhIUualiHbIN XapakTep 0OCTOSTEIHCTB HEMPEOIOTUMOM

HpeHHpHHHMaTeHLCKOﬁ ACATCIBHOCTH, PEHIWIJI, YTO H3MECHCHHC Kypca HAIlMOHAJbHON BaJIlOTHI B YCIOBHAX
MC)KHyHapOI[HOﬁ q)HHaHCOBOﬁ JACATCIbHOCTHU HE MOXKET OBITh MCIOJIL30BAHO K CTAOMIILHOCTH HereOHOHHMOﬁ CHJIBI.
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CWJIbl HE MO3BOJIAECT KBATUPUIIMPOBATh KaK TAKOBOM HU OAMH (DAKT >KM3HU, OTIMYHE
€ro OT ciiydas COCTOMT B TOM, YTO B €r0 OCHOBE JIGKUT OOBEKTHMBHAs, a HE
cyObeKkTHBHasE HEM30eKHOCTh. HeoOpaTUMOCTh BBIpAXKAEeTCsl B TOM, YTO HEH3OEKHBI
KaK caMo SIBJIEHUE, TaK U MOCIEACTBUS, HAXOAAIIUECS C HUM B IPUYNHHOM CBS3H.

Cynpl PecyOnuku Y30ekucTaH Takke HCHOJIB3YIOT €IUHBIE MEXIyHApOIHBIC
noaxoael (Hopmbl KouBenimuu OOH 1980 r., Ilpunuunst YHUJIPYA). Takum
o0pa3oM, MOHATUE U MPU3HAKU «HETIPEOIOIMMBIX MPEMSATCTBUNY», TPETYCMOTPEHHbBIE
ct. 79 Konsenrmuu OOH 1980 r., pekoMeH1yeTcsi UCIONb30BaTh Cyabl PecryOnuku
VY30ekucTan npu pa3pelieHuH CIOPOB IO JejiaM C y4acTHEeM WHOCTPAHHBIX JIUIl B
cIy4asiX, KOrJa CTOPOHbl BHEHNIHEAKOHOMHYECKOW CIEIKH HaXOASITCS B
rocyaapcTBax-y4yacTHUKaxX HacToAme KoHBeHIuu.

[Ipu 3TOM «IPEMSITCTBUE, BHIXOASIIEE U3-T10J] KOHTPOJISH XapaKTepU3yeTcs: KaK
HENPEIBUJICHHOE, HEM30EKHOE U HEMPEOJI0IMMOE OOCTOATENBCTBO», a «CTOPOHA,
HapyIaroias 00s13aTeIbCTBA MO0 BHEIIHEIKOHOMUYECKOH ClIeTKe, H0HKHA JT0Ka3aTh,
YTO COOBITHE, MPENSATCTBYIOLIEE NCIOJIHEHUIO, TPOU30ILI0, HECMOTPS Ha TO, YTO BCE
HE0OXO0AMMbIEC U ObUTH MPUHSATHI PA3yMHBIE MEPhI JINOO JIJIsi IPEAOTBPAIIEHUS TAKOTO
MPENsATCTBUA, JMOO HACTYIUIEHUS €ro IMOCHEACTBUI; «...(JaKT HEBO3MOXHOCTU
WCIIOJIHEHHSI 00s3aTE€IbCTB JIODKHUKOM HE NPUHUMAETCS BO BHUMAHHE, €CIH
HCIIOJIHEHHE ObLJI0 OOBEKTUBHO BO3MOKHO; B CIIy4ae, KOI/1a ONPEAEIICHHbIE COOBITUS
CO3JAI0T TOJIBKO 3aTPYJHEHHUS [JIsl MCIOJHEHHS JOKHHKOM, TaKUE COOBITUS HE
MOTYT paccMaTpUBAThCS KaK « mpensamcmeue, Gvlxooaujee u3-noo KOHMPOJsL ».
CrnetyeT OTMETUTD B 3TOU CBSI3U, YTO MPABOBEbI, HCXO/I U3 HOPM MEXKIYHAPOIHOTO
YaCTHOI'O MpaBa, MPOBOSAT CIEAYIONIEEe pa3rpaHUUCHUE: €CIIU B KAU€CTBE OCHOBAHUS
Ui OCBOOOXKJIEHHMS  OT  OTBETCTBEHHOCTHM  HCHOJIb3YeTCS  OOCTOSITENbCTBO
HEIPEOIOIMMON CHJIbI, TO 3aTPYJIHEHUS (3aTPYJHEHUs) SBISIIOTCS OCHOBAHUEM IS
npeKpalleHus (M3MEHEHHUs ) KOHTpaKTa?,

[Ipu 3TOM M3 MaTepHUasioB, MPEACTABICHHBIX BBICIIMMH CYyAaMHU TOCYIapCTB-
yuactHukoB CHI', cienyeT, 4To CyJpl MPOBEPSIIOT HATUYKME MPU3HAKOB (KPUTEPHUEB)
HETPEOIOIMMON CUJTBI B OTHOIICHUH CUTYallUU, B KOTOPOW MPOU3O0ILIO COOBITHE, U
KOHKPETHBIX OOCTOSITENIbCTB JI€Ia, BBISBICHHE YPE3BHIYAHHOTO M HEH30EKHOTO
(MCKITIOYUTENHHOTO) XapakTepa COOBITHSA (SBICHUS) «IPU JAHHBIX YCIOBHUSIX», TO
€CTh B JJAaHHOE BPEMsI M Ha IaHHOM TEppUTOpUU. B cHily 3TOro 0AHO U TO K€ COObITHE
(sBNIEHME), YKa3aHHOE B CIICIMAJIBLHON HOpPME WU JoroBope (oroBopka o ¢opc-

4 dynk S1. Y. OGCTOATENLCTBA HENPEONoNUMON cuibl ((POpc-Makop) M CYIIECTBEHHOE M3MEHEHHE OOCTOATENLCTB
(«3aTpynHEHHs») B OCHOBHBIX OpraHm3anuax npunum K BeiBoay. doctymsl n3 CIIC «Koncymnerantllnroc: bemapycs.
Texunonorust 3000»
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Ma)xope), B OJHOM CJy4yae MPU3HAETCS CYJOM OOCTOSITEIbCTBOM HEMPEOA0IUMOM
cuisl ((popc-Makopom), B IPYroM ciiydae - HeT.

AHanu3 cyne0HOM NpakTUKH rocynapctB-ydacTHuKoB CHI' Takxke mokasain, 4ro
IPpU  YCTAHOBJICHUU OOCTOSITEIHLCTB HEMNPEOJOJUMON CHJIBI TIPU  pa3pelieHUN
XO3STUCTBEHHBIX (XO3SMCTBEHHBIX) CIIOPOB CYIbI B COOTBETCTBHUU C TPeOOBAHUSIMHU
'K PO ucxomar m3 HEOOXOIWMOCTH JTOKa3bIBaHUS OTBETYMKOM (haKTa HAIHUNC
YKa3aHHBIX BBIIIE OOCTOSITENILCTB HEMPEOoJoJuMON cuibl  (dopc-maxopa) W
COOTBETCTBHE UX KBATM(DUKAIMU. MPU3HAKOB, TaK U MPUIMHHO-CIIECCTBEHHON CBSI3U
C HEHAJJIeKalIUM HUCIOJIHEHUEM KOHKPETHBIX JOTOBOPHBIX 00s3aTenbeTB. Kpome
TOro, paccMarpuBasi BOIPOC 00 OCBOOOXKIEHUU OT OTBETCTBEHHOCTH B CBSI3U C
HACTYIJICHUEM OOCTOSITENIbCTB HEMPEOO0JIMMOMN CHIIBI, CY/IbI, IO OOIEeMY MpaBUILY,
YCTaHABJIMBAIOT, ObLJIN JIM MPUHSTH OTBETUMKOM BCE BO3MOXKHBIE (pa3yMHBIE) MEPbI
JUTSL HAJIJIEXKAIIeTr0 UCTIIOJTHEHUSI CBOMX 0053aTEbCTB.

B nwmreparype TakKe OTMEYAeTCA: B CBSI3U C TEM, YTO HAIMOHAIBHOE
3aKOHOJIATEIHLCTBO U MEXKIYHAPOIHOE IIPABO HE COJIEPXKAT 005A3aTEIBHOIO U MOJTHOTO
nepevHsi 00CTOSATETHCTB HEMPEOJOTUMOM CUJTbI, MEXY YYACTHUKAMU TPakKIAHCKO-
MPAaBOBBIX OTHOIIEHUM MOTYT BO3HUKATh PA3HOIVIACHS MO TOBOJY OTHECECHMUS
COOBITUSI K OOCTOATENbCTBAM HENPEOoJOaUMON cuiibl. OOBIYHBIM  CIIOCOOOM
MPEBAPUTEIILHOTO  pa3pelIeHUs] CIopa  SIBISETCS  MOJy4YeHUE  3aKITIOUCHHS
(ceptudukara, cepruduxkara, ceptudurara) OT HE3aBUCUMOW OpTraHU3AIINH.
3aKOHOAATEIBCTBO MHOTHX CTpaH HAJAENSIET TOPTOBO-IIPOMBIIUICHHBIE MaaThl
MOJIHOMOYMSIMU ~ BBIMOJHATH,  (QYHKIHUA TIO  YAOCTOBEPEHUIO  OOCTOATENHCTB
HENPEOI0IMMOM CHIIBI.

O6o0meHne cyaedHON MPakTUKU rocynapcTB-wieHoB CoBeTa mpencenareniei
M0 YCTAHOBJICHUIO OOCTOSITENILCTB HEMPEOAOJUMON CHUJIbI (HEMPEOI0JMMOMN CHIIbI)
MpU PACCMOTPEHUU SKOHOMHYECKHUX CIIOPOB IMO3BOJIMIO DKOHOMUYECKOMY CYIY
BBIJICTTUTh OOIME MPUHIUIIBI, a TaKXe pa3uuus B MOJAX0JaX CYIOB TIpH
npuMeHeHnn HopMbl obmiel yactu 'K PO, npenycmaTtpuBatoiie ocBOO0XKICHHUE OT
OTBETCTBEHHOCTH B CBS3M C  OOCTOSITENILCTBAMH  HEMPEOJOTUMON  CHIIBI
(HempeoqoIMMON CHIION) KaK Ype3BbIYAMHBIMU W HEYCTPAHUMBIMU TIPU JAHHBIX
ycinoBusix. OOIIHOCTh TOAXO0/I0B 3aKIIOYACTCS B TOM, YTO CYJIbl P KBaTU(UKAINH
T€X WU HHBIX OOCTOATENIILCTB B KayeCTBE OOCTOSATENIBCTB HEMPEOIOJIUMOM CHIIbI
(bopc-maxopa):

- WCXOJIUTh W3 CIEHHAIBHOTO TIPAaBOBOIO PETYJIMPOBAHUS W  YCJIOBUHU
KOHKPETHBIX JIOTOBOPOB (OTOBOPKU O (popc-Maxope) C y4eToM TOTO MpaBuia, 4ToO

SPak C. U. ®opc-Makop M 3aTpyJHUTENBHBIE YCIIOBHUS: pakTuka / [IpombliieHHo-Toprooe npaso. 2014, Ne 1.
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MHOE, 4YeM YCTAaHOBJIEHHOE B YKa3aHHbIX HOpMax, pPEryJIMpOBaHHE OCHOBAaHUU
OTBETCTBEHHOCTH BO3MOKHO B CHJTY 3aKOHA WJIH JIOTOBOPA;

- YCTAaHOBUTh HAJIMYUE MPU3HAKOB HEMNPEOAOJUMON CHIIbI B OTHOILIECHUHU
CUTYALMH, IPU KOTOPOW MPOU3O0ILLIO COOBITHE, U KOHKPETHBIX OOCTOSTENBCTB AEa,
BBISIBJISIIONINX YPE3BBIYANHBIA M HEYCTPAHUMBIM XapaKTep COOBITUSA (SBICHHS) «IpU
JAHHBIX YCIOBUSIXY;

- MIPU ATOM OJHO U TO K€ COOBITHE (SIBJICHHUE), YKa3aHHOE B CHEIHATbHOU
NpaBOBOM HOpME WM JOoroBope (oroBopka o Qopc-Maxope), B OJAHOM cllydae
NPU3HAETCA CYJOM OOCTOATEIHLCTBOM HEMPEOAOTUMON Cuiibl (Popc-MakopoM), B
JIPYrOM - HET; B COOTBETCTBUM C YCJIOBHUSIMU OCBOOOXKIEHHS OT OTBETCTBEHHOCTH,
MPEAYCMOTPEHHBIMU FPAXKIAHCKUM KOJEKCOM, MOTPEOOBATh OT OTBETYHMKA J0KAa3aTh
kak Hanmuuue ((dakT) yKa3aHHBIX  OOCTOSITENLCTB  HEMPEOJOIUMON  CHJIBI
(HempeogoJMMOl CWJIbl) M COOTBETCTBHE HMX KBaJU(UKAIMU, TaK W MNPUYUHHO-
CIIEICTBEHHYIO CBSI3b C HEHAJUIEKAIEEC HCIIOJHEHUE KOHKPETHBIX JIOIOBOPHBIX
00513aTE€NIBCTB, MPOBEPKA TOTrO, OBUIM JIM MPHUHITHl OTBETYMKOM BCE BO3MOXKHbBIE
(pa3yMHBI€) MEPBI 7151 HA/IIEKAILETO UCIIOIHEHUS CBOMX 00SI13aTENIbCTB;

- 1aTh NIPABOBYIO OIIEHKY HAPYILIEHUS OTBETUYUKOM YCIOBUH JIOTOBOPA C YUETOM
MEPUOJIOB ACHCTBUS 00CTOATENBCTB HEMPEOIOIUMON CHIIbI, 0OpaTHB BHUMAHUE Ha TO,
YTO HAJMYHUE U MPOJOHKUTENIBHOCTD AEHCTBUS 00CTOATENBCTB HEMPEOI0IMMON CHUJITBI
JOJDKHBI OBITh MOATBEPKIEHBI JTOKYMEHTAIbHO MW (WJIM) COOTBETCTBYIOLIUMU
JOKYMEHTAaMH, BbIJIaHHBIMU KOMITETEHTHBIE OPTaHBbI.

[IpuMeHSIOTCS cyJaMu pas3IM4YHbIE MOAXOJbl K YCTAHOBJIEHUIO COOTBETCTBHS
00CTOATENBCTB (COOBITHH, SBICHUI), YKa3aHHBIX B CIIELMAJIbHBIX MPABOBBIX HOpMax
U corjameHusax (oroBopka o (opc-Maxkope), KpUTEpUSIM «UPE3BBIYAHHOCTH» H
«HEOTBPATUMOCTH», YE€pe3 MPHU3HAKKM KOTOPBIX, COTJIACHO HOpPMaM TpPaKJaHCKHX
KOJIEKCOB OOCTOATENLCTBA HENMPEOJAOTUMON CHIIBI KBATM(DUIMPYIOTCA B CBSI3H C
OTCYTCTBUEM HX XAPAKTEPUCTUKHU B HOPMAX IPakIaHCKOro MpaBa.

Kak yka3biBasioch BblIIlI€, Cy/Ibl JTMO0 MCIONB3YIOT MIPABOBbIE MO3UIMH BBICIIUX
(xaccallMOHHBIX, aleJUIIUOHHBIX) CY/I0B 10 JAHHOMY BOIIPOCY, IPUHSTHIE B CBSI3U C
pPaccMOTPEHHEM KOHKPETHBIX /€], TM00 PYKOBOACTBYIOTCS PAa3bsICHEHUSIMH BBICILIUX
CYIOB MO pe3yiabTaTamM OOOOIEHUS OTAEIbHbIE KAaTEerOpUu Jed , CBSI3aHHBIE CO
copaMM B  OTHAENbHBIX cdepax TrpaxIaHCKUMX MPaBOOTHOUIEHUH, JTUOO
CaMOCTOSATENIbHO, HA OCHOBaHUM BHYTPEHHETO YOEXIIEHHWS U HOPM MNPUMEHHMOIO
MpaBa, BBIBOJUTH MPHU3HAKUA «UPE3BBIYANHOCTU» U «HEOTBPATUMOCTH» B paMKax
pa3penieHusi KOHKPETHOTO Copa.
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[TomumMo  ycTaHOBIIEHHMS ~ «OOBEKTUBHOCTU» U  «UCKIIOUUTEIHHOCTH
00CTOSITENBCTB, IPUBEACHHBIX OTBETYUKOM HA COOTBETCTBUE YKa3aHHBIM MpPU3HAKAM,
CyIbl IO OTIEIbHBIM KAaTErOpHsIM CIIOPOB HCIONB3YIOT JIOMOJHHUTENIbHbBIE (HE
MPEAYCMOTPEHHBIE  IPAXKJAHCKUM  KOJAEKCOM)  MPU3HAKKM, B  YaCTHOCTH,
«HE3aBUCHUMOCTH OT BOJH CTOPOH», «HEMPEABUICHHOCTHY» (BBITEKaromas u3 Gopc-
Ma)XOPHBIX OTOBOPOK), «OTCYTCTBHE WM HEJOCTaTOYHOCTh (DMHAHCUPOBAHUSY,
«CTIPaBEJIUBOCTh W PAa3yMHOCTh» (Ha3BaHHbIE B PAa3bsICHEHUSX), B IEJSIX
pasrpaHUYeHUs] OOCTOSITENILCTB HEMPEOAOIUMON cuiibl (dopc-mMakopa) OT pHCKa
IIpeIPUHAMATENBCKOM IesTenbHocTH °.

Cyabl PecniyOnuku Y30€KucTaH Takke NMPUMEHSAIOT €AUHBbIE MEKIyHapOIHbIC
npaBwia (Hopmbl KonBenuimu OOH 1980 r., Ilpunnunet YHUJIPYA), xoTopbie
MO3BOJISIIOT OTIEIUTh OT «HEMPEOJOIUMBIX MPENATCTBUI ((opc-Maxkop) ciayyaw,
KOI/Ia OIPEACIIEHHbIE COOBITHS CO3AAlOT TOJBKO 3aTpyAHEHUS M JOJDKHUKA.
BBITIOJTHSATb.

[Tonaraem, 4To OOIIHOCTH (C HEKOTOPBIMU PA3IUYUSIMU) ITOAXO/I0B FOCYJapCTB-
yuactHukoB CHI' mpu kBanmudukanuu Tex WM UHBIX OOCTOSTENBCTB B KaueCTBE
00CTOSITENBCTB HEMPEOJIOMMON CHJIbI, OOpallleHHe K NpaBWIaM YCTaHOBJICHUS
00CTOSATENBCTB HEMPEOJOJIUMON CUJIBL, TIpeaycMOTpeHHbIM cT. 79 KonBeniuu OOH
1980 r. u (wnm) ct. 7.1.7 [lpunuuno YHUJIPY A cBUETENbCTBYIOT O BO3MOXKHOCTH
(1 HEOOXOUMOCTH) BBIPAOOTKH €IMHBIX MOAXOAO0B K opc-mMaxkopy B pamkax CHI'.
IIpu sTOM cnegyer yuuthiBaTh, 4yTO Jumb 5 u3 11 rocymapctB-yyactHukoB CHI
nogaep:xanu Konsenuuto OOH 1980 .

Haubonee  mpuemnembim B pamkax CHI'  saBngercs — mpunsiTHE
PEKOMEHJIATENbHOTO aKTa MEXIOCYJapCTBEHHOTO XapakTepa, T. €. JTOCTH)KEHHE
€AMHCTBA MIPABOBOI'0 PETYJIUPOBAHUS MO JAHHOMY BOIPOCY MyTEM MpeoOpa3zoBaHUs
«MSITKOTO» TpaBa B <(GKECTKOe». «Msrkoe» MpaBO OTHOCUTCS K akTy, KOTOPBIA
XO3SUCTBYIOIIME CYOBEKTHl MOTYT CaMOCTOSITEIbHO TPUMEHSATh K  CBOUM
OTHOLIEHHUSIM 110 aHajoruu ¢ [IpuHIUMIamu eBponemcKoro JOroBopHoro mpasa. Ha
ocHoBanuu maparpada 1.101 Ipunmunst (B penakiuu 1998 r.) mpuMeHsIOTCS B TEX
xKe clydasx, 4yto W [IpUHIUOBI MEXIyHAapOIHBIX KOMMEPYECKHX JIOTOBOPOB
YHUJIPY A, HO TonbKO B TocyaapcTBax EBpomeiickoro coolrecTBa. ITOT JOKYMEHT
COIEPKUT, B YACTHOCTH, aHaormuHyr cT. 7.1.7 IlpuamunoB YHUJIPYA o
dhopmynupoBke gopc-mMaxkopa (pazaen 8:108). IlpeumyiiecTBa 1aHHONU (HOPMBI, Kak

®Taitnaenxo Illep H. Y. TIpumenenue Mpunnuna YHUJIPYA u Tlpunuuna ynpouenus nepegaud MTII B neperopopax
IIPU MEXTYHAPOJHON BHEIIHEAKOHOMHYECKoil Beiroze // XKypHanm 3apy0esKHOrO 3aKOHONATENBCTBA M PETUCTPAINN
npaBoHapymienus. 2014. Ne 1. C. 47—48.
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OTMEYAIOT JKCIEPTHI ', B TOM, YTO OHHM MPEIHA3HAYEHBI I WCIOJIb30BaHUS B
KayecTBe OoOHIMX HOpM JoroBopHoro mpasa EC, 4To yka3blBaeT Ha BO3MOXHOCThb
3aKII0YEHUS KaK BHEIIHETOPrOBBIX, TaK M IPak1aHCKO-IIPAaBOBBIX J10I0BOpOB. Kpome
TOTO, OHHM MOTYT CTaTb OCHOBOM Jis KOAU(HUKAIMK  HAIMOHAIHLHOTO
3aKOHO/JATENbCTBA W YHU(PHUKAIUMU MaTEpPUATBbHOTO TPAXIAHCKOTO TMpaBa B
MHTErPALMOHHOM OOBEIUHEHUY.

CopepxaHue peKOMEHJAIM OTHOCUTEIBbHO YCTAHOBJIEHUS OOCTOSATENbCTB
HEMPEOJOIMMON CUJIBl MOIJIO OBl BKJIIOYATh, B TOM YHUCJE, KPUTEPUH, KOTOPHIE
OkoHomuueckuid cyn CHI' npemmaraer yduThiBaTh (C  y4€TOM pe3ysIbTaTOB
MCCJICTIOBaHMS U MHEHHS Hay4YHOU OOIECTBEHHOCTH) MPU PACCMOTPEHUH BOTPOC 00
OCBOOOXK/IEHHMH OT OTBETCTBEHHOCTM B CBSI3M C HACTYIUIEHUEM OOCTOSATEIHCTB
HETPEOJ0JIUMON CUJIBI. a TaKkKe MPUMEPHYIO (THUIIOBYIO0) OTOBOPKY O (hopc-Maxkope ¢
y4eTOM HallMOHAJIBHBIX 0coOeHHOCTE| roCy1apCTB-y4aCTHUKOB CHI.
[IpennoxkeHHbIH TPOEKT MOXKET OBbITh HCIOJIB30BAH B KayeCTBE WCTOYHUKA JUIs
TOJIKOBAaHHUSA Cy/1€OHBIMU OpraHaMH 3THUX T'OCYJIapCTB U BIOCJIEACTBUU CTaTh OCHOBOM
IUIsL TPUHSTHS TUIOBOIO COIJIAIIEHHWs NPH YCJIOBUM COIJIacUsl TOCYyHapCTB-
y4acTHUKOB COJIpyKeCTBa.

C Touku 3penuss DxoHomuueckoro Cyna CHI', 0OBEKTHBHBIMH KPUTEPUSIMHU
ONpENENeHUs] HaIW4YUsg OTCYTCTBUSL OOCTOATENBCTB HENMPEOAOIMMON cuibl (¢opc-
Ma)Kopa) MOTYT OBITb:

1) upe3BbIUaliHBIA XapakTep OOCTOSATENHCTB (HEBO3ZMOXKHOCTh UX MPEIBUICTD
NP HAJIMYMU Pa3yMHON OCMOTPUTEIBHOCTH BEUEPUHKA);

2) HEN30€KHOCTh HACTYIUICHUs] ~ HEOJIarOMpUATHBIX  TIOCIEICTBUN
(HEBO3MOKHOCTh OOOCHOBAaHHO OXHJAAaTh, YTO CTOPOHA MPEINPUMET MEPHI,
CIIOCOOHBIE MPEJOTBPATUTH HACTYIUIEHUE TAKUX MOCIIEACTBUI);

3) OTHOCUTEIBHOCTb OOCTOATENBCTB HEMPEOJOJMMONM CHJIbl  (OLEHKa
00CTOSITENBCTB 110 MECTY, BPEMEHU, 00CTOATENHCTBAM X BO3HUKHOBEHHUS, YCIOBUSAM
OCYIIECTBJICHUS TPEINPUHUMATEIBCKON NEATEIbHOCTH M HHBIM OOCTOSITENIbCTBAM
KOHKPETHBIX IOTOBOPHBIX OTHOILIEHUH ).

J711 0cBOOOXKIEHUS! OT OTBETCTBEHHOCTH 32 HEUCIIOJHEHHE CBOUX 0053aTEIbCTB
CTOpOHA JOJDKHA JIOKa3aTh: a) HaJUM4he M MPOJOJDKUTEIBHOCTh JEHCTBUSA
00CTOSITENBCTB HEMPEoAOIUMON cuibl  (popc-maxopa); 0) Haauuue NnpsIMO
MPUYUHHO-CIEJACTBEHHOM  CBSI3M  MEXIY  BO3HUKIIUMH  OOCTOSTEIbCTBAMHU
HETPEeoJ0JIUMON CUJTbI ((hOPC-MaKOPHBIMH OOCTOSITEILCTBAMH) U HEBO3MOXKHOCTHIO

"Myparosa O. B. ITpoGiemMbl yHUpUMKALMH MEXIYHAPOJHbIX YacTHBIX npaB B pamkax CHI u EBpA3DC u ux perueHus
B otHomennu EC // XKypnaun 3apy6exHoro Has3opa u paccienoBanus npasonapymenus. 2013. Ne 4. C. . 707.
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WIH TPOCPOYKON HCIOMHEHUsT 00S3aTeNbCTB; B) HEMNPUYACTHOCTH CTOPOHBI K
CO3JJaHUIO0 OOCTOSITENILCTB HEMPEOAOIUMON cuibl (popc-Maxopa) U OTCYTCTBHE
COOCTBEHHOW HEOCTOPOXXHOCTH  CTOPOHBI, TPUBEAIIEH K BO3HUKHOBEHHIO
OOCTOATENHCTB HEMPEOAOIUMON CHUJIBI; T') J0OPOCOBECTHOE NPUHATHE CTOPOHOM
Pa3yMHO OXHUJAEMbIX MEp MO MNPEAOTBpPAlICHUIO (MHUHUMHU3AIMUA) BO3MOXKHBIX
PHUCKOB.

Heucnonustomass cropoHa o0si3aHa  yBEAOMHTH JPYTYI0 CTOPOHY O
HACTYIUIEHUU OOCTOSITENIbCTB HEMPEOI0IMMON CHIIbl ((hopc-Maxkopa) U UX BIUSHUU
Ha €€ CIOCOOHOCTh UCIOJIHUTH 00SA3aTENbCTBO. B yBeIOMJICHHMH HEUCHOJIHSIONIAS
CTOpOHa JOJDKHA yKa3aTh BCE IMPU3HAKM HACTYNUBIIUX  OOCTOATEIHCTB
HEIMPEOJIOIMMONA CWJIBI M COOOLIUTh O MPUHATBIX Mepax IO MPEeAOTBPALIEHUIO
(MUHUMM3AIMM) BO3MOKHBIX PHUCKOB. Eciu yBelnoMJieHHE HE TMOJYy4EHO ApPYroi
CTOPOHOM B pa3yMHbIH CPOK IOCJI€ TOr0, KAK HEHCIOJHUBILAA CTOPOHA y3Haja WIH
J0JKHA OblIa y3HaTh O HACTYIJICHUU OOCTOSITEIBCTB HEMPEOI0JIUMON cuiibl (hopc-
Ma)kopa), OHa HECET OTBETCTBEHHOCTh 3a YOBITKH, BO3HHUKIINE B pe3yJbTare
HETIOJYYEHUS YBEIOMIICHUSI.

Cropona, cchularolascss Ha OOCTOSITENbCTBA HEMPeoaoauMoi cuiibl (dopc-
Ma)xop) B OOOCHOBaHME HEBO3MOXHOCTH WCIOJHEHUsI 0053aTenbCcTBa, 00s13aHa
MPUHATH BCE pPa3yMHBIE MEPHI I YMEHBIICHUS TIOCICACTBUI HACTYTUICHHS
00CTOSATENBCTB HEMPEOJOIMMOM CHIIBI ((popc-Maxopa) B LIENAX HCIOJHEHUS CBOUX
JIOTOBOPHBIX 0053aTEILCTB.

Ecnu o6cTositenbeTBa HEMpeoaoauMoi cuiibl ((hopc-maxop) HOCAT BPEMEHHBIN
XapaKkTep, CTOpOHA MOKET OBITh OCBOOOKIEHA OT OTBETCTBEHHOCTH Ha Pa3yMHBIN
CPOK, KOTJla OOCTOSITENIbCTBA HEMPEOJOJIUMOM CUiibl ((Popc-Maxop) MPEensTCTBYIOT
MCIIOJIHEHUIO CTOPOHOM CBOUX 0053aTENbCTB.

Ecnu nmpoaomKUTeNnbHOCTh JCUCTBUSI OOCTOSITENBCTB HEMPEOOTUMON  CHJITBI
(bopc-maxopa) UMeET MOCIEACTBUE, KOTOPOE CYIIECTBEHHO JIUIIIAET OJHY WK 00€
CTOPOHBI JIOTOBOpA TOTO, HA YTO OHHM OBLIM BIPaBE Pa3yMHO PACCUUTHIBATH Ha
OCHOBaHUM JOTOBOpa, TO Jt00as U3 CTOPOH BIPaBE PACTOPTHYTH JIOTOBOP IyTEM
YBEJIOMJIEHHUE IPYTOM CTOPOHBI B Pa3yMHBIN CPOK.

B noroBope CTOpOHBI MOTYT CaMOCTOSITEIBHO YCTAHOBHUTH MpaBUJIa CBOETO
MOBEJICHUS TIPU HACTYIUICHUU O0OCTOSITEILCTB HEMPEOI0IMMOM Cuibl (popc-maxopa),
B TOM 4HCJIE: OOCTOSITENIbCTBA, KOTOPbIE MOTYT OBITh IMPU3HAHBI 00CTOATEIHLCTBAMU
HEMpeoaoIUMON  cuiibl  (popc-Maxkop); ciydaw, KOrja CTOpOHAa MOXET ObITh
OCBOOOXK/IEHA OT WCITOJIHEHHsI 00513aTeIhCTB JIMOO MOTYT OBITh M3MEHEHBI BpPEMS U
CHO0CO0 HCIOJIHEHUSI 0053aTENBCTB; NEPUOJ BPEMEHH, B TEUEHUE KOTOPOTO JOJIKHBI
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JEeHCTBOBaTh  OOCTOSITEILCTBA HEMPEOJOIUMON  cuiibl  (dhopc-Maxkop), YTOOBI
BO3HUKIIM OCHOBAHHUS JJII OCBOOOXICHHUS OT OTBETCTBEHHOCTH, H3MEHEHHS YCIOBUH
JIOTOBOpA WJIM €T0 pacTopkeHus. B To ke BpeMs cienyeT WMeTh B BHIY, YTO
CJIMIIIKOM IITUPOKasi (OPMYIHPOBKA YCIOBHH OCBOOOXKIEHHS OT OTBETCTBEHHOCTH
ocnabiseT IPUIUIECKYIO CHITY JOTOBOPHBIX 00S3aTENbCTB, YTO BPSA JU OTBEYAET
MHTEpEcaM KOMMEPUYECKOro 06opora®,
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