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ABSTRACT

The article will consider those aspects of advocacy, the provision of which is
necessary for the protection of legal guarantees for the independent exercise of
advocacy. The article analyzes the procedural guarantees of the implementation of
the advocate's powers in the system of ensuring the independence of the legal
profession. Independence is one of the most characteristic and basic features of the
legal profession, an important condition of trust of the advocate. Examples from
foreign practice are given in the context of the analysis and comparison of the
national legal system in the field of advocacy. The regularities of foreign countries
regarding procedural guarantees are characterized. The exceptions under which
disclosure of attorney-client privilege is allowed are considered. And also, cases of
involvement of the lawyer as a witness are established. The issues of the lawyer's
inviolability during the search of the lawyer's premises and the seizure of the wanted
items from the lawyer's office premises were studied.

Keywords: guarantees of the advocate, procedural guarantees of the advocate,
the advocate, attorney-client privilege, inviolability of the advocate.
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AHHOTAIUA
B cmamve 6yoym paccmompensvt me acnekmsi a080KAMCKOU OesimenibHOCHU,
obecneuenue KOMOPbIX HeEOOXO0UMbI Ol OXPAHbI 3AKOHHLIX 2apPAHMuLl 0
He3a8UCUMO20 OCYWEeCmBIeHUs a0BOKAMCKOU OesimelbHoCcmu. AHanuzupyomcs
npoyeccyanivbhvle 2apaHmuyu  peanu3ayuy  NOJHOMOYUL ad8oKama 6 cucmeme
obecneyeHuss He3A8UCUMOCMU  A0BOKAMCKOU OeamenbHocmu. Heszasucumocms

gvicmynaem Kaxk 0OHA U3 Haubonee XapaKkmepHvlX U OCHOBHbIX Yepm aA0B80KAMCKOU
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0esimelbHOCU, 8AJICHOe YClosue 008epusi K adsoxamy. Ilpusedenvl npumepvl u3z
3apybedcHOU NPaKmMuKu 8 KOHMeKcme aHaIu3a U CPaAsHeHUs HayuOHAIbHOU NPasoeoll
cucmemsbl 8 00AACMU  AOBOKAMYPOL. Oxapaxmepu3o8anvl  3aKOHOMEPHOCU
3apyOedCHbIX CMpPAH KACAMenbHO NpoYeccyalvvix eapanumutl. Paccmompenul
UCKTIIOYeHUsl, NPU KOMOPHIX OONYCKAemcs paseiauieHue ad80Kamckou matinvl. A
makdice, YCMAaHoBIeHbl CIyuau npueiedeHus a0gokama 6 kavecmese ceuoemelisi. boliu
U3yueHbl BONPOCLL HENPUKOCHOBEHHOCMU A080KAMA Npu 00blcKe a080KAMCKUX
noMeweHull U BbleMKe PAa3blCKUBAEMBIX NPEOMEMO8 U3 CAYHCEOHbIX NOMeUjeHUll
aosokama.

Knioueevle cnosa: capanmuu adgokama, npoyeccyaibHvle 2apanmuu adgoxamad,
a0B8oKam, a08OKAMCKAsL MAUHA, HENPUKOCHOBEHHOCHb A08OKAMA.
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AHHOTALIUA

Maxkonada aosokamypanune WyHOAU Hcuxamiapu Kypub dukuiaouku, YiapHuHe
MALMUHTIGHUWU ~ AOBOKAMAUK — (DAOTUAMUHU ~ MYCMAKUL  aMaiea Ouupuuoacu
XVKYKUll KagoramuapHu Xumos Kuiuw y4yu sapyp. Maxonaoa aosoxamuume 0opuoux
KachO  MyCMakuiueUHy  MAbMUHIAW — MUSUMUOGSU — 8AKOIAMIAPUHU — aMaled
OWUPUWHUKE — npoyeccyan — Kagonamaapu maxiun — KuiuHeaw.  Mycmaxkuniux
A0BOKAMYPAHUHZ  dHe  Xapakmepiau 6a  aAcocuil — xycycusmiaapuoan — oupu,
aogoxkamuapea OVIeaH UWOHYHUHS MYXum wapmuoup. Aosoxamypa coxacuoau
MULAUU  XYKYKULL MUBUMHU  MAXIUl KUIuwl 6d MAakKociau Oyuuda Xopulicutl
amanuémoan mucoanap keamupuneawn. llpoyeccyan kagoramnapea ooup xopudicuul
MAMIAKAMIAPHUHS KOHYH-KOuoanapu mascugranaou. A08oOKamauK CUpUHU OuWKOp
Kuauwiea uyn Kyuunaouearn ucmuchoaap xKypub uuxuraou. lllynuneoex, aogoxamuu
2y80X cugamuoa Hcanb smuul X0Namiapu Xam tynea KYUUIeaHIueu aHUKIAHSaH.
Aosoxkamuune OUHONAPUHU MUHMYE KUIUUL 64 AOBOKAMHUHE UOOPA OUHOAAPUOAH
Kuoupunaémean OYIOMIAPHU Oaud Kyuuwl 402uod a080OKAMHUHE OAXJICU3IUSU
macananapu ypeaHuiou.

Kanum cyznap: aosoxamuune kaghonamuapu, ao80KAMHUHZ NPOYECCYall

Kagoramaapu, aogoxam, a080KAMIUK CUPU, AOBOKAMHUHS OAXICU3AULU.
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INTRODUCTION

One of the main expressions of ensuring the independence of lawyers is granting
them a number of privileges and necessary immunities, which are the main
guarantees in their professional activities.

To begin with, it is necessary to consider the inadmissibility of interference in
the professional activities of a lawyer, which implies, first of all, the storage of
attorney-client privilege.

According to the norms of the law, any information obtained by a lawyer during
the provision of his legal services to the principal can be considered a lawyer's secret.
To assist in the full self-realization of the powers of the institute of advocacy, it is
necessary to provide equal, if not greater, guarantees in the form of protection at the
legislative level. At the same time, it should be emphasized that attorney-client
privilege should be protected not for the benefit and in the light of private interests,
limited only within the framework of the legal relationship between the lawyer and
the principal, but to an even greater extent, aimed at serving justice, in other words,
the public interest should always prevail private [1, p. 64]. A similar approach and
perception is observed in a number of legislations of developed countries.

Thus, attorney-client privilege has an absolute character, which, by its
specificity, has a wide range of coverage of objects to which the privileged
relationship between a lawyer and his principal is directed, the disclosure of which
entails both disciplinary and criminal liability. But, on the other hand, it is also worth
mentioning that the system of legislation of developed countries clearly provides for
cases when it is possible to deviate from the generally established strict rule of non-
disclosure of the subject of attorney-client privilege for reasons of greater importance
in the public interest than its storage as attorney-client privilege.

One of the classic examples is the disclosure of secrets as a result of the
appearance of information about an impending crime that endangers public safety.
For example, in Canada, the rule governing an exception to the generally accepted
rules on non-disclosure reads as follows: "If a lawyer has reason to believe that there
Is an imminent threat of causing death or serious physical or mental harm to a person
or group of persons, the lawyer is obliged to disclose confidential information to the
extent necessary to prevent these consequences, but no more than the circumstances
require” [2].

A similar rule is also provided for in the laws of Sweden [3] and the Netherlands
[4], according to which, if any information is received about upcoming crimes that
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pose a threat to public safety and that can be prevented by disclosing it and taking
appropriate measures, such a deviation does not entail liability on the part of a lawyer.

DISCUSSION AND RESULTS

On the other hand, it should be mentioned that not all information and not all
communication between the lawyer and the principal qualifies as information subject
to non-disclosure rules. In other words, the confidentiality of information is not
equivalent to the privilege of keeping it secret. Thus, all privileged information may
be confidential, but the confidentiality of information does not at all mean that it is
privileged [4, p. 73-74] As evidenced by modern practice, when disclosing
information constituting the subject of attorney-client secrecy, it is necessary to take
into account the fact that the limits of the disclosed information should not affect the
interests of the principal, which are the subject of previously reported information
and which do not fall under the rank of information constituting the subject of
upcoming crimes. In other words, disclosure of such information must be carried out
on the basis of proportionality and reasonableness, otherwise it can be qualified as a
gross violation of lawyer ethics, which undermines the foundations of the institution
of advocacy.

Another exception to the duty of attorney-client confidentiality can be
considered the case when the lawyer himself is also involved in a criminal
relationship with his principal, the ultimate goal of which is to commit illegal actions.
From a legal point of view, this can be assessed as a relationship in which the
information received between the lawyer and the principal cannot be considered as
the subject of privileged information, which could be subject to the rules of attorney-
client confidentiality [5].

A lawyer may be released from liability in case of disclosure of information
constituting the subject of attorney-client privilege, when he himself needs protection.
In other words, the lawyer is entitled to share the information that he received from
his principal when charges of committing an illegal act are brought against the lawyer
himself. As an example, we can cite the case when the subject of the dispute in the
case is the amount of remuneration of a lawyer for legal services to his principal. In
confirmation of the services rendered, a lawyer in such a case may submit the
necessary documents [6]. In Sweden, according to the adopted Code of Professional
Conduct of Lawyers, a lawyer can make public information in cases when he needs
his own protection in court proceedings. However, this is allowed to be done only at
the level that is sufficient and necessary for the exercise of his right to his own
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protection. The passive position of a lawyer who does not intend to stand up for his
own defense in case of unjustified accusation can be considered as a deliberate
undermining of the authority of the institution of advocacy, which can be
accompanied by the adoption of appropriate measures [7].

Another exception to a number of possible cases when a lawyer can disclose
information that falls under the rules of attorney-client confidentiality is the death of
the principal.

The legislation of many countries of continental Europe prescribes a rule
according to which the obligation of non-disclosure of attorney's secrets does not
depend on the termination of legal relations between a lawyer and his principal,
including after the death of the latter, since the legislator provides for the unlimited
validity of the non-disclosure rule in time [8]. In one of the cases of the Court of
Appeals of the District of Columbia (USA), a decision was made according to which
attorney-client confidentiality can be disclosed after the death of the principal, if there
Is a need to disclose a crime (if disclosure is important for the investigation) and if
there are exceptions to the general rule of non-disclosure of such information [9].

Despite the above-mentioned cases of disclosure of information constituting
attorney-client privilege, for the most part the current trend remains in the position
that attorney-client privilege should still be ensured. This is justified by the fact that
the principal, when presenting his facts to his lawyer, will do it freely and without
any fear that even after his death this information may be made available to third
parties, which will not push him to give false information and that will protect the
interests of the principal.

Moreover, it is also worth briefly dwelling on the issues of involving a lawyer as
a witness in the case and unlawful search of lawyer premises during the investigation
as one of the guarantors of immunity.

The legislator does not provide for the participation of a lawyer as a witness in
the case, since it is impossible to involve a lawyer as a witness in a case in which he
became aware of the information in consequence of his client's request for the
provision of legal services. The information received from the lawyer, which he has
due to the lawyer-client relationship, cannot be considered acceptable in the case
under consideration.

The American Model Code of Professional Responsibility of Lawyers, which
serves as a benchmark for other legal systems of a number of countries when
adopting such codes, also clearly regulates that a lawyer should not perform the
functions of such representation, which may subsequently expose a lawyer to be
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interrogated in court as a witness and give such testimony that may harm the interests
of his principal [10].

CONCLUSION

Moreover, American law provides for the involvement of a lawyer as a witness
if the following requirements are met:

* the validity of the requested information for the investigation and suppression
of a crime that has been committed or in the process of being committed,

« all alternative methods of obtaining the requested information by other means
have been exhausted and there is no other way out but to involve the lawyer himself
to get the requested information;

* priority of obtaining the requested information over the consequences of their
disclosure;

* the requested information does not fall under a number of privileged
information constituting the subject of attorney-client privilege [11].

Speaking about the search of lawyers' premises, it is necessary to first
distinguish which premises the rules of inviolability apply to. According to the
generally established practice, such premises should mean office premises. However,
court rulings include a very extensive intention to inspect and seize objects that fall
under the spectrum necessary for the investigation.

When seizing wanted items, it is necessary to clarify the goals, reasons and list
of objects to be seized, which avoids unreasonable research and seizures of items that
may be subject to the rules of attorney-client privilege.

In the course of conducting operational investigative activities in the lawyer's
premises, it is prohibited to make any fixation of materials that constitute the subject
of advocacy in the part in which they constitute attorney-client privilege.
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